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would have given $2,500 for the property, but he did not bid
that sum.

After carefully examining the evidence, we fail to find that
the master stated he would return to the $1,200 bid. But we
think it proves that he said if the property did not bring more
when offered separately, he would then return to it. The
master states that such was what he said, and others so under-
stood him. It may be that some understood him differently,
but even if they did, it fails to prove any fraud or misconduct
on the part of the master. We, therefore, must conclnde that
the sale was fair, well attended, with spirited biddings when
offered in parcels, and that the property sold for a fair price,
and confidence in the stability of judicial sales requires that
the sale be affirmed.

The decree of the court below, in setting aside the sale, is
reversed and the cause remanded.

Decree reversed.

Erizasera WALSH
.
Jacos REis. )

1. DowErR—HBOMESTEAD—Of the vights of the widow. The right of dower does
not merge in a homestead right in the same premises; these interests in the
widow, are different, distinet and independent, and in respect to each other
there is no “lesser estate to be drowned in the greater.”

2. So, should the husband die in the possession of the homestead, his widow
would be entitled, not only to the right of a homestead, but to her dower right,
also, in the same premises.

3. And where the husband had morigaged the premises, and upon foreclosure,
he having claimed the right of homestead therein, they being worth more than
one thousand dollars, that sum was paid to him, and the property was sold under
the foreclosure, upon his death, his widow will not be restricted in her claim to
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dower in the ptremises, to the residue of the property after deducting she value
of the homestead right, which had been paid to her husband on the foreclosure,
but she would be entitled to dower in the entire premises unaffected by the pur-
chase of the homestead right.

4. Dower—of the rule in estimating its value. Where a right of dower is
asserted to premises held by a purchaser from the husband in his lifetime, in
ascertaining the yearly value of the dower, where it is not practicable to set it
off by metes and bounds, the widow will be given one-third the yearly rents and
profits of the premises, after deducting the value of improvements made by the
purchaser, the annual insurance, if there be any, and the annual taxes and
reasonable annual repairs.

Weir or Error to the Circuit Court of Monroe county;
the Hon. Sizas L. Bryan, Judge, presiding.

The facts are fully presented in the opinion.
Mr. H. K. 8. O’Mzrvexry, for the plaintiff in error.

Mr. Gusravus K@ryer, for the defendant in error.

Mr. Curer Justice Breesk delivered the opinion of the Court:

This was a petition for dower, under the statute, in lot sixty-
two in the town of Waterloo,in Monroe county, brought by the
plaintiff in error, as the widow of David M. Walsh, against
Jacob Reis.

A motion to dismiss the petition having been overruled, the
defendant answered, denying the petitioner’s right to dower,
“because her husband, through whom she claims, had mort-
gaged the lot to M. T. Horine, who foreclosed it, and the said
husband having claimed a right of homestead in the lot, it
being worth more than one thousand dollars, that sum was
paid to him, and for that reason the petitioner is only entitled
to dower in the residue of the property after deducting that
sum. from its value.” The defendant also set up a claim-to be
allowed for improvements made on the lot by Horine and by
himself.
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Exceptions to the answer were overruled and the cause sub-
mitted on bill and answer, replication and proofs. The
court decreed that the complainant was entitled to dower in the
premises, after deducting out of the same, the sum of one
thousand dollars received by the husband of the petitioner
under the homestead law, and also the value of the improve-
ments made upon the same by the defendant and the former
owner.

To reverse this decree the petitioner brings the record here
by writ of error.

The assignment of errors questions the propriety of this
decree, and the grounds on which itis based. It certainly
cannot be demied that the homestead right and the right to
dower, are distinet and independent rights, the former being a
mere right of occupancy of the premises under certain circum-
stances, the latter though an inchoate right does not depend
upon occupancy, but upon the marriage, the seizin of the
husband during coverture, and his death. TUntil the-death of
the husband it is merely an interest which attaches to the land,
by reason of marriage and seizin; it rests in action only and
cannot be conveyed by deed. After it is assigned, it becomes
an estate upon which she can enter and which may be conveyed
by deed, and is liable to be sold on execution for her debts. It
is a settled maxim of the law, that of this right a widow can-
not be deprived, except by operation of the statute of limitations
in certain cases, Owen v. Peacock, 38 Ill. 83, without her
consent expressed in the mode pointed out in the statute.
WVicoll v. Ogden, 29 ib. 886.

There were, therefore, two distinct possible interests vested
in the plaintiff in this lot, the first of which had been extin-
guished by the act of her husband in his lifetime, he having
received the value of the homestead on the foreclosure sale,
her dower interest remaining untouched by these proceedings.
The premises out of which her dower was to be assigned, was
unaffected by the purchase of the homestead right, and their .
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value as a whole was the true and only basis on which to esti-
mate the value of the dower interest.

* Thewidow therefore was dowable of one-third of the premises

" to be set off to her by metes and bounds; but if that should
not be practicable, then of one third the yearly rents and
profits of the same, after deducting the value of the improve-
ments since Horine’s title accrued, the annual insurance if there
was any, and the annual taxes and reasonable annual repairs,
the real amount after these deductions to be ascertained by a
jury. See Peyton et al. v. Jeffries, 50 Ill. 143.

The defendant in error has assigned cross-errors, making the
point that the plaintiff in error had no right in equity to have
any dower at all assigned in the prermises.

This point is made on the hypothesis that the right of dower
merged in the homestead. This proposition is clearly inad-
missible, inasmuch as she had, as we have already said, two
different, distinct and independent interests in the premises,—
the one, possible merely, which was extinguished by ler hus-
band in his lifetime; the other fixed and certain, upon his
death, and of this latter, she could not be deprived by any act
of her hushand. Counsel are mistaken when they say, that the
payment of one thousand dollars to extingunish the homestead
right was a payment for one third of the property. That pay-
ment purchased no portion of the property, it only relieved it
from an incumbrance. The counsel are equally at fault in the
position that these premises or any portion of them have been
converted into money, hence the argument that she can-
net have rents and profits out of land which hasbeen converted
into money for her benefit, has no force. Itseems clear tous,
that had not the husband received payment for the homestead
—had he died in possession of it, his widow would have been
entitled, not only to theright of ahomestead, but to her dower
also, in the same premises, and to which the doctrine of
merger can have no application there being no “lesser estate

.« to be drowned in the greater.”
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As to the objection that the bill is defective in not alleging
the mortgage was executed during the coverture, itis unneces-
sary to discuss that point, as on remanding the cause the
complainant can amend her bill in that particular and makea
specific allegation in respect thereto.

For the reasons given, the decree is reversed and the cause
remanded.

Decree reversed.

SorniA E. DEAN
V.

Sauven E. BAmey, for use, ete.

1. MARRIED WOMEN—fhow far protected in their separale personal property, while
in the wse and under the control of their husbands. While it may be true, if
married woman owning personal property, permits her husband to deal with and
sell it as his own, a purchaser from him would be protected in his title against
a claim by her—that would be on the ground that she had held him forth to the
world as her agent, with power to sell; but it does not follow, because the wifo
merely allows her husband to have a general use and control over her personal
property, such use and control being of a character consistent with their common
interests, and the proper enjoyment of it by both, that it should thereby become
liable to the payment of his debts.

2. 8o, where the husband and wife live upon a farm, which, together with
the stock and implements upon it, necessary for its cultivation, have been
bought with the money of the wife, the husband may exercise the same care and
control over such personal property as he would over his own, and, in the eyes
of the public, have the same freedom in its use, without its thereby becoming
liable to the payment of his debts. This protection in the enjoyment of her own
property must be given to the wife, under the act of 1861.

Arrear from the Circuit Court of Fayette county; the Hon.

A. J. GALLAGHER, Judge, presiding.
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