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bidhe did notbutfor the$2,500have given property,would
sum.that

thatfail to findweevidence,theAfter carefully examining
But weto the bid.$1,200he returnthe master stated would

morethe did notthat he said if bringthink it propertyproves
Thereturn to it.he thenoffered wouldwhen separately,

under-was he and others sosaid,that such whatmaster states
be that some understood himstood him. It differently,may

it failseven if to fraud or misconductdid,but prove anythey
the of the master. must conclude thatWe, therefore,on part

was well withfair, attended,the sale whenspirited biddings
in and that the sold foroffered a fairparcels, property price,

and confidence in the of sales thatstability judicial requires
the sale be affirmed.

The decree of the court below, in aside the issetting sale,
thereversed and cause remanded.

Decree reversed.

Elizabeth Walsh

v.

Jacob Reis.

rights1. the the widow. rightThe of dower doesDower—homestead—of of
not inmerge righta homestead in the same thesepremises; interests in the

are distinct andwidow, different, and inindependent, to eachrespect other
“ greater.”inis no lesser estate to be drowned thethere

the husband die in2. should the of theSo, possession his widowhomestead,
rightnot of awould be to the but to her right,entitled, only homestead, dower

the sameinalso, premises.

mortgagedhusband had3. And where the the andpremises, upon foreclosure,
having righthe the of homestead beingclaimed worththerein, morethey than

thatone thousand sum was to and thedollars, paid him, was sold underproperty
the his his widow will not be restricted inforeclosure, upon death, her claim to
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in deductingdower the to the residue of the after the valuepremises, property
of right,the homestead which had been to her husband on thepaid foreclosure,
but she would be entitled to dower in the entire unaffected thepremises by pur-

right.of the homesteadchase

estimatingthe rule in its right4. value. Where a of dower isDower—of
to held aasserted from the in hishusband inpremises by purchaser lifetime,

theascertaining value of the where it is not to set ityearly dower, practicable
bounds, givenmetes and the widow will beoff one-third the rents andby yearly

deductingof the after the value of made theprofits premises, improvements by
annualthe if there be and the annual taxes andinsurance,purchaser, any,

reasonable annual repairs.

county;Writ oe Error to the Circuit Court of Monroe
the Hon. L.Silas Bryah, Judge, presiding.

facts are in theThe fully presented opinion.

H. K. for the inMr. S. error.O’Melveny, plaintiff

Gustavus for the defendant in error.Kœrner,Mr.

Justice Breese delivered the of theMr. Chief Court:opinion

This was a for nnder the in lotdower, statute,petition sixty-
two in the town of in Monroe theWaterloo, county, brought hy

in of David Walsh,as the widow M.error, againstplaintiff
Reis.Jacob

A motion to thedismiss been theoverruled,petition having
defendant the toanswered, dower,denying petitioner’s right
“ because her husband, whom she had mort-claims,through

the lot M.to T. who foreclosed and theHorine, saidit,gaged
husband aclaimed of homestead in the ithaving right lot,

worth thanmore one thousand that sumdollars, wasbeing
to and for that reason thehim, is entitledpaid petitioner only

theto dower in residue of the after thatproperty deducting
from its value.”sum The defendant also set a claim-to benp

allowed for made on the lotimprovements Horine andby by
himself.
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sub-and the causeoverruledwereto the answerExceptions
Theandanswer, proofs.replicationon bill andmitted

in theto dowerwas entitledthat thecourt decreed complainant
sum of onethe thesame,out ofafter deductingpremises,

of thethereceived husband petitionerthousand dollars by
of theand also the value improve-under law,the homestead
and the formerthe defendantthe samements made byupon

owner.
the record herethis decree theTo reverse petitioner brings

writ of error.by
the thisof errors ofThe questions proprietyassignment

it is based. Itand the on whichdecree, certainlygrounds
and thethat the homestead tocannot be denied rightright

and the former aare distinctdower, independent rights, being
the under certainmere of of circumright occupancy premises

the latter an inchoate does notstances, right dependthough
the seizin thebut the ofupon uponoccupancy, marriage,

and his death.husband Until the-death ofcoverture,during
the husband it is an interest attaches to thewhich land,merely

reason of itseizin;and rests in action andby marriage only
cannot deed. After it is itbe becomesassigned,conveyed by

estate she can and whichan which enter beupon may conveyed
and is liable to be sold on execution for herdeed, debts. Itby

a settled maxim the that of this ais of widow canlaw, right
of thenot be statute of limitationsby operationdeprived, except

cases,certain Owen v. 38Peacock,in Ill. without her33,
consent in the mode out in the statute.expressed pointed
Nicoll v. 29 ib. 386.Ogden,

There two distinctwere, therefore, interests vestedpossible
the in this thein first of whichlot, had been extin-plaintiff

the act of her husband in his helifetime,guished by having
value thereceived the of homestead on the foreclosure sale,

her dower interest untouched theseremaining by proceedings.
The out of which her dower was to be waspremises assigned,

the of theunaffected homestead and theirby purchase right,
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thevalue as a was true andwhole basis on which to esti-only
themate the value dowerof interest.

therefore wasThe dowable ofwidow one-tliird of the premises
to be set off to her metes and but ifbounds;by that should

thennot be of one third thepracticable, rents andyearly
theof the after valuesame, ofprofits thededucting improve

ments titlesince Horine’s the annualaccrued, insurance if there
annualwas and the taxes and reasonable annualany, repairs,

real,the afteramount these deductions to be aascertained by
et al. v. Ill.See 50 143.Peytonjury. Jeffries,

inThe defendant error has thecross-errors,assigned malting
that the in error had no in havepoint toplaintiff right equity

indower at all theany assigned premises.
theThis is made on that the of dowerpoint hypothesis right

in the homestead. This is inad-merged proposition clearly
as she havemissible, had,inasmuch as we said, twoalready

and indistinct interests thedifferent, independent premises,-—•
the which was her hus-one, merely, extinguishedpossible by

the other fixedband in andlifetime; hiscertain,his upon
she could not belatter,and of this actdeath, deprived by any

Counsel are whenof her husband. that themistaken they say,
dollars to theof one thousand homesteadextinguishpayment

thea for one third ofwas That pay-right payment property.
itment. no of the relieved itportion property, onlypurchased

are inan The counsel at fault thefrom incumbrance. equally
ofthese or them have beenthat premises any portionposition

thehence that she can-converted into money, argument
whichout of land has beennot have rents and convertedprofits

Ither has no force. seems clear tobenefit, us,into formoney
received for the homesteadthat had not the husband payment

of his widow would have beenit,—had he died in possession
n to the of a but to her dowerhomestead,otentitled, only right

and to which the doctrine ofin the samealso, premises,
“no estatecan have no there lesserapplication beingmerger

theto be indrowned greater.”



Dean v. etc.Bailey, use, 4811869.]

Syllabus.

As to the that the isbill defective in notobjection alleging
the was executed the it iscoverture, unneces-mortgage during

to thatdiscuss as on the cause thesary point, remanding
can amend her bill in that and make acomplainant particular

in thereto.specific allegation respect
theFor reasons the decree is reversed theand causegiven,

remanded.
Decree reversed.

Sophia DeanE.
v.

Samuel E. forBailey, etc.use,

1. Married women—how inprotected separate personaltheir property, whilefar
in the me and under the control their mayhusbands. While it true,be if aof

personalowning permitsmarried woman property, her husband to deal with and
own, purchasersell it as protectedhis a himfrom would be in againsthis title

bya claim groundher—that would on the thatbe she had held him forth to the
agent, power sell;world as her with itto but follow,does not because the wifo

merely generalallows her husband to have a personaluse and control over her
property, beingsuch use and control of a character consistent with their common

byinterests, proper enjoyment both,and the of it therebythat it should become
paymentliable to the of his debts.

So, upon farm, which,2. where the husband and wife live a together with
implementsthe upon it, necessarystock and cultivation,itsfor have been

bought money wife, maywith the of the the husband exercise the same care and
personal propertycontrol own, and,over such as eyeshe would over his in the

public,of use,the have the therebysame freedom in its without its becoming
paymentliable protectionto the of his enjoymentdebts. This in the of her own

property given wife,must be to the under the act of 1861.

Appeal from the Circuit Court of theFayette county; Hon.
Gallagheb, Judge, presiding.A. J.
31—50th III.


